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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

Submission from Fisheries Management Scotland 

Introduction 

Fisheries Management Scotland is the representative body for the District Salmon Fishery 
Boards, the River Tweed Commission and the Rivers and Fisheries Trusts in Scotland. We 
work to promote and ensure the best, evidence-based fisheries management for the 
conservation of Scotland's wild salmon and native freshwater fish, and the protection, 
improvement and development of their fisheries and the environment on which they 
depend. District Salmon Fishery Boards have a statutory responsibility to protect and 
improve salmon and sea trout fisheries in their district. Rivers and Fisheries Trusts are 
independent charities with objectives extending to all fish species and the wider aquatic 
environment.  

Fisheries Management Scotland welcomes the introduction of the bill and its aim to reflect 
key EU environmental principles in Scots law, the creation of a new independent 
environmental watchdog and set clear targets for environmental protection together with 
adequate resources to ensure compliance.  

We have limited our comments to part 2 of the bill. 

Part 1: Alignment with EU Law 

No specific comments 

Part 2 Environment: Chapter 1 - Environmental principles 

Whether the four principles are the right choice correct set and whether other 
principles or high-level objectives should be included 

Fisheries Management Scotland agrees with the key environmental principles 
(precautionary principle, polluter pays principle and the prevention principle) identified in the 
bill as they form a fundamental part of environmental law. It is vital that these continue, and 
indeed are properly implemented, in Scotland. However, we would also like to see a clear 
intention, on the face of the Bill, for Scotland to keep pace with EU law in devolved areas. 
On that basis we would like to see the inclusion of a wider range of principles in the Bill, 
including non-regression in environmental quality and the principle of sustainable 
development. We would also emphasise that it is vital that environmental issues are 
addressed at spatial and temporal scales, which are appropriate to the needs of Scotland‟s 
environment.  

We welcome the sustainable development principles as set out in the ECCLR call for 
evidence on the green recovery. These were the guiding principles that were included in the 
UK Sustainable Development Strategy in 2005, which stated that for a policy to be 
sustainable it must respect all five of these principles, but importantly, the guiding principles 
make clear that the goals of sustainable development are living within environmental limits 
and ensuring a strong, healthy and just society. These goals should be achieved by means 
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of a sustainable economy, good governance and sound science. This is quite different from 
the way in which sustainable development is sometimes interpreted in Scotland. 

In our view, reference to sustainable economic growth in Scottish legislation (for example 
the Regulatory Reform (Scotland) Act 2014) has muddied the waters. Placing regulators, 
such as SEPA and SNH, under a duty in respect of sustainable economic growth has, in 
our view, been a retrograde step, and we believe that the sole focus of such organisations 
should be on environmental protection. The current Bill would be an opportunity to remove 
all such duties in respect of sustainable economic growth and embed the principle of 
sustainable development. 

We do not consider that the duty on Scottish Ministers‟ in section 10 to „have regard to’ the 
guiding principles on the environment is drafted in sufficiently strong terms. We consider 
that Scottish Ministers should be under a duty to „act in accordance with‟ the guiding 
principles on the environment. The same duty should apply to other responsible authorities, 
as set out in section 11. 

Whether and how the principles should directly align to the statutory requirements to 
work to achievement of the Sustainable Development Goals and climate change 
duties 

We believe that the environmental principles and governance introduced by the Bill should 
align to Sustainable Development Goals and climate change duties and be integral to all 
environmental policies across Government. In light of the global climate emergency it is 
critical that this alignment is clear and unambiguous and demonstrates the commitment of 
Government to environmental improvement and adherence to climate legislation. 

The powers to alter and remove the principles 

As highlighted above, we consider it to be essential that Scotland keeps pace with EU law 
in devolved areas and is open to adapting and changing the principles should this be 
necessary. On that basis, we support powers to alter or remove the principles to reflect 
changing European and domestic circumstances. We support the affirmative parliamentary 
procedure as the process for making any such changes. 

The duty to have regard to the principles – the scope, extent and limitations of the 
duty and the exemptions 

We do not consider that the duty on Scottish Ministers‟ in section 10 to „have regard to’ the 
guiding principles on the environment is drafted in sufficiently strong terms. We consider 
that Scottish Ministers, and all public authorities should be under a duty to „act in 
accordance with‟ the guiding principles on the environment. We believe that this is critical if 
Scotland is to address the linked crises of climate change and biodiversity loss. With regard 
to our aquatic environment, and Atlantic salmon in particular, we need to act now to 
address the range of pressures which are impacting our native biodiversity – the status quo 
is not an option. 

The limit on the application of the principles to environmental policy and regulation 
and whether these should extend to all areas of policy and regulation 
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In the light of the climate change and biodiversity emergencies, we consider that the 
principles should apply to all areas of policy and regulation. As stated earlier, it is critical 
that the environmental principles and governance introduced by the Bill should align to 
Sustainable Development Goals and climate change duties and for these to be integral to 
all environmental policies and decision-making across Government. 

Whether the list of statutory consultees is appropriate and whether it should be 
extended on the face of the Bill to include, for example, SEPA and SNH 

No comment 

The interplay between principles set by UK for reserved functions, and those set in 
Scotland for devolved functions 

Environmental policy in Scotland is largely devolved, and therefore the Scottish 
Government should seek environmental governance options that are tailored to Scotland‟s 
needs. However the needs of the environment are not constrained by geographical or 
political boundaries and therefore it is important that there is a priority for the Scottish and 
UK Governments to develop common frameworks on the environment. In a similar context, 
it is important that the new respective environmental watchdogs - Environmental Standards 
Scotland and the Office for Environmental Protection - develop a strong and collaborative 
working relationship.   

The process of development and parliamentary scrutiny of the guidance on 
principles and duties 

We support the process set out in the bill which places a requirement on Scottish Ministers 
to consult on the guidance before it is laid before Scottish Parliament. It is essential that the 
guidance on principles and duties is user friendly, clear and unambiguous, and that 
discretionary measures are not open to wide interpretation. 

Part 2 Environment: Chapter 2 - Environmental governance 

The extent to which the proposals will address the governance issues arising from 
EU exit 

We welcome the establishment of Environmental Standards Scotland to replace the 
oversight and enforcement roles of the European Commission, European Court of Justice 
and other EU bodies. However, to truly replace the oversight functions of the European 
Commission and Court, Environmental Standards Scotland must be fully independent of 
government and therefore it should be appointed by, and accountable to, the Scottish 
Parliament. We are not persuaded that the model of a non-departmental public body will 
provide a sufficient degree of independence. 

The limit of the obligations of ‘public authorities’ and the exclusions 

No comment 

How the proposed model will align with that proposed for functions in the rest of the 
UK, and for reserved matters in Scotland, through the UK Environment Bill and any 
potential for gaps in the oversight arrangements; and the ability to co-operate and 
share data 
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As outlined above, the needs of the environment are not constrained by geographical or 
political boundaries. We consider that it would be beneficial to develop a UK-wide policy 
statement, developed jointly by all UK legislatures, to help coordinate the interpretation and 
application of the environmental principles. A similar approach was adopted in the 
production of the UK Marine Policy Statement. 

The proposed definitions including: public authority, environmental law, failure to 
comply with environmental law, the effectiveness of environmental law, 
environmental protection and environmental harm 

The definition of environmental law is identical to that used in the UK bill.  However, we 
understand that there are widespread concerns that this definition omits certain key aspects 
of environmental law, including climate change.  

With respect to the definition of environmental harm, we do not understand the reference to 
„offence to the senses of human beings‟ and we consider that further clarity should be 
sought on the interpretation of this definition.  

The proposed governance arrangements, and the procedures required to establish 
them – including the status and independence of the new public body (the ESS), its 
functions, powers, duties, structure, governance, membership and strategy 

As highlighted above, neither the UK Government‟s proposed “Office for Environmental 
Protection” nor Environmental Standards Scotland are truly independent. Whilst we 
welcome the inclusion in Schedule 1 that „Environmental Standards Scotland is not subject 
to the direction or control of any member of the Scottish Government‟, we consider that the 
following clause, which states that „this position is subject to any contrary position in this or 
any other enactment‟ has the potential to dilute the independence of Environmental 
Standards Scotland and should be removed or amended. 

Similarly, whilst we welcome the fact that members of Environmental Standards Scotland 
may only be appointed by Scottish Ministers if the Scottish Parliament has approved the 
appointment, we consider that the Bill should set out a stronger role for the Scottish 
Parliament. For example, this could include provision for the relevant Scottish Parliament 
committee to specify role profiles for board members, or areas of expertise that must be 
represented. A committee might also nominate „rapporteurs‟ to be involved in the 
recruitment or selection process. As a general principle, it is desirable that the 
environmental sector are able to be represented to ensure the input of the relevant practical 
expertise to the organisation. 

Future budgets for Environmental Standards Scotland will determine its future 
effectiveness. We therefore consider that multi-annual, ring-fenced funding which is not 
subject to the normal, annual budget process for the Scottish Government and its agencies 
will be essential. Similar to the UK Environmental Bill, Environmental Standards Scotland 
should be required to include in its annual reports an assessment of whether it has been 
provided „sufficient funds to carry out its purposes‟.  

The general powers of Environmental Standards Scotland are welcome and will, if 
adequately resourced, make a significant contribution to replacing some roles of the EU 
institutions. In relation to our comments above, the specific powers to keep under review 
the implementation of international obligations related to the environment should include 
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work to meet international targets (such as the Aichi targets and their successors) as well 
as advice and recommendations to Scottish Ministers on how such targets should be set in 
Scotland. However, Environmental Standards Scotland cannot use its powers related to 
improvement and compliance in relation to „any decision taken by a public authority in the 
exercise of its regulatory functions in relation to a particular person or case. We consider 
that this is a major limitation in the role of Environmental Standards Scotland and fails to 
recognise the full role of the European Commission and Court of Justice of the EU. This 
additional European „layer of appeal‟ was critical to those submitting complaints to the EU 
because opportunities to appeal domestically in the UK are limited by poor provisions in 
relation to access to justice. We would emphasise that the proposed Office for 
Environmental Protection will not be constrained in this manner and the UK Environment 
Bill includes a specific „complaints‟ provision (Section 29).  

How the proposals align with existing bodies with statutory functions relating to the 
environment, and other such oversight bodies such as the Scottish Information 
Commissioner, Audit Scotland and the Scottish Public Services Ombudsman 

No further comments 

Alternative approaches to environmental governance 

No further comments 

 

 


